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Abstract

In the agreement, the parties are in misappropriation will give disadvantageous to another
party (debtor and creditor). Cancellation of the agreement due to breach of contract is the
right of the injured party pursuant to Article 1266 and 1267 of the Civil Code. However, the
terms void under Article does not reflect justice, given punishment one of the parties may be
due to circumstances force and some achievements have been implemented.
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1. Introduction

In the modern society, a transaction which
is binding on the parties set forth in a
written agreement, with the aim that if at
any time there are things that are not
expected to occur or one in
misappropriation (breach of contract), then
the aggrieved party can demand the
fulfillment of a feat. The issue of the
contract is not related to the physical form
or in written form, but in general, if the
person calling will contract directly refer
to a written document In the agreement,
the two parties agreed to make regulations
or rules or the rights and obligations
clicking their belt to be obeyed and
executed. The deal is to give rise to legal
consequences, rights and obligations, and
if the agreement was violated, no legal
consequences, the violate legal
consequences or sanctions imposed.

According to the provisions of Article
1338 Book of Civil Law (Civil Code)
stating that the agreement made by the
parties basically valid as law for those who
make it. Therefore, the agreement raises
the achievements against the parties to the
agreement. Achievement is an obligation
that must be fulfilled and implemented by
one party to the other party is in
agreement. Achievement will always be
there, either in the agreement that are
unilateral agreement, it means
achievement or obligation only on one
party without a contra or obligations that
are required of other parties. Achievements
that were able in a reciprocal agreement or
bilateral (or reciprocal agreement), in
which the shape of this agreement each
party that promised to have achievements
or financial obligations of each party.

In accordance with the principle of pacta
sunt servanda, which became clearer
principle to the effect that the parties to the
agreement are bound and must do
achievement or its obligations.
Nevertheless, there is always the
possibility of one party does not fulfill the
obligations that are specified in the
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agreement. If the debtor does not do all his
responsibility  then  there was a
misappropriation. Events of
misappropriation is often times associated
with the terms of Cancellation. In civil
law, a condition usually associated with
the agreement null or conditional
engagement. An engagement is said, if the
engagement is hung on the events that are
still to come and is not necessarily the
case, either procrastinate birth of
engagement until such an event occurs, as
well as to cancel the engagement by the
occurrence or non-occurrence of such
events. The Conditional of Engagement is
2 (two) types, namely (1) the engagement
with a tough requirement, namely the
engagement of birth only when the events
in question took place and the engagement
was born on the second occurrence of the
event; and (2) the terms of the engagement
with a void, which is an engagement that is
born precisely expired or canceled if the
events in question occurred.

Terms void that is intended in this study is
a requirement void contained in Article
1266 of the Civil Code, as follows:
"Conditions are considered null and
always listed in a reciprocal agreement,
suppose one of the parties does not meet
its obligations. In such case no agreement
is null and void, but the cancellation is
requested to the court ". While the wording
of Article 1267 of the Civil Code, "Parties
to which engagement is not met, could
choose, forcing the other party to meet the
approval, if it still can be done, or
demanding the cancellation of approval,
with  reimbursement, all rugian and
flowers. The request was also to be done
even though the terms are not in agreement
void. If the condition is not canceled in the
agreement, the judge free to grant the
defendant, provide a period of time to
meet its obligations back, with a period
should not exceed one month ".

Article 1266 1267 of the Civil Code
provides intervention clearly that most of
the courts in the event of termination of an
appointments. This article basically says
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that the reason one party does not carry out
its obligations, then the other party may
cancel the agreement, but the cancellation
was done should not be granted but must
go through the courts. Therefore, it is not
surprising that in practice there is often a
rule that override the article which means
that the pact can be decided by one of the
parties (without the intervention of the
court). So the terms of cancellation here
expresses a condition of the cancellation of
a contract, if one party in misappropriation
or not meet its obligations. Terms void on
this Article specially set up in the event of
misappropriation, not the other provides an
obligation (inevitably). However the
parties arrange a reciprocal agreement, but
if it is associated with the cancellation of
the agreement as a result of
misappropriation, such agreement will be
subject to Article 1266 and 1267 of the
Civil Code. The obligation that we can not
negotiate these power seen with the use of
the word "considered”. Its means that there
is no clause regarding the cancellation of
the agreement in Article 1266 and 1267 of
the Civil Code.

In practice, especially in the treaties that
created the business side, frequently
encountered conditions that the parties
have agreed to deviate from Article 1266
of the Civil Code. For example, in one
chapter of an agreement made by business
people said that both sides agreed with
each other that in connection with the
cancellation of this agreement, the parties
to expressly waive the provisions of
Article 1266 and 1267 of the Civil Code,
as long as these provisions require uttered
a court decision on termination / canceled
its agreement. Some concrete examples of
agreements made by prac oners, among
other businesses made between PT. Farez
Pratama and PT. Pelindo 1V (Persero) with
the contract number: 03 / LP.004 / 04 /
SMD-2017 on ship repair contracts and
procurement in the agreement stated that
the agreement may be modified or
terminated before the term of the
agreement expires on mutual agreement by
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and between the parties with the
provisions of the terms that have been
agreed together. On the termination of
such agreement the parties agree to waive
the provisions of Article 1266 and 1267 of
the Civil Code of the arrangement along
requairement all court decision for the
cancellation of an agreement. In fact
almost all the agreements made
entrepreneurs in Indonesia in general, the
parties agreed to the pulled-aside Article
1266 and 1267 of the Civil Code. As a
result of the law and the inclusion of a
clause stretcher, then in the event of
misappropriation, the cancellation does not
have to be requested from the judge, but
by itself has been canceled. Article 1265 of
the Civil Code states that if a null
condition be met, then the terms of the
engagement stop clicking and bring
everything back to its original state, as if
there never was an engagement. In terms
of the engagement with the void, had
given birth to the engagement agreement,
only the tie will be void in the case of
events mentioned in the agreement as a
conditional clause. So, giver of agreements
that have received accomplishment in
agreements have to pay towards their
achievement. On the other hand, some
legal experts and practitioners in particular
law judge found in misappropriation does
not automatically result in the cancellation
of the agreement, but must request the
cancellation prior to the judge. This is
supported by the reasoning that if the
employer misappropriations construction
project, pursuant to Article 1266 paragraph
(4) of the Civil Code, the judge has the
authority to give an opportunity to the
employer to comply with the agreement of
construction project within a maximum
period of one month. In this case, the
judge has to weigh the votes negligence
debtors compared to losses if the contract
is canceled. When linked with protection
against those whose position is weaker
than the other party, estab-limitation treaty
unilaterally without going through the
court process can be me-disadvantaged

3323



The Reconstruction in the Terms of Cancellation of Civil Code Article

1266 and 1267 Based on the Value of Justice

weaker party Party weaker generally only
able to accept all the conditions offered by
the other party (the agreement raw). This
condition is certainly not in accordance
with the principle of the principle of
freedom of contract (Article 1339 of the
Civil Code), which is a limitation of the
principle of freedom to make contract
(Article 1338 of the Civil Code).
Although regarded as a condition of
misappropriation, causing the agreement
expires, the expiry of the agreement were
not for the broke of the law, but must go
through the terms of cancellation by the
judge. This is clearly seen in Article 1266
(2) of the Civil Code in which case no
such agreement is null and void, but
cancellation must be requested from the
court. In fact, Article 1266 paragraph (3)
also confirms that the agreement was still
not null and void, but can be canceled,
even in the agreement as a condition of
misappropriation listed about canceled.
Steering late subsection (4) added if the
misappropriation as a condition avoid in
agreement. Judges have a policy based on
consideration of the circumstances giving
a maximum period of 1 (one) month for
the misappropriationing party to meet its
obligations. In this latter context, even
according to the judge is entitled also to
consider and assess the size of the
misappropriationing contractor's
negligence than due to the cancellation it
which would override the contractor. In
other words, when a judge must decide the
lawsuit because the agreement as a
condition of misappropriation null and
void, must pay attention to the various
principles of contract law common
principles of good faith. Unilateral
cancellation of the agreement is usually
done by the stronger position because the
other party is in misappropriation. It was
felt unfair for the other parties, especially
those who are in misappropriation has
executed an agreement even though in the
end can not make achievements for some
reason.
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2. Research Methods

This study wuses empirical juridical
approach, which is a method of legal
research that serves to see the law in the
real sense and examine how the workings
of law in society. The nature of research is
descriptive analysis, which reveals the
laws and regulations relating to the legal
theory which is the object of research, as
well as in the implementation of law in the
society with regard to the object of
research. The data source of this research
focused on primary data obtained through
interviews and observations, as well as
secondary data obtained through library
research.

3. Results and Discussion

An agreement or contract not only in terms
of the law, namely for legal certainty, but
more are expected is the fulfillment of
obligations undertaken by the parties. The
fulfillment of the obligation to provide
consequences legally and economically on
the desired destination together. By law,
the fulfillment of the obligation is the
implementation and cons accomplishment
achievement of mutually agreed upon
signing the contract. Economically, the
fulfillment of the obligations would create
a business relationship going well and in
accordance with the target cost and benefit
analysis (cost and benefit analysis). In a
reciprocal agreement, the parties should do
respective obligations or meet
achievement.  Reciprocal pact, the
agreement could cause the principal
obligation for both parties to do so. If one
party does not do so, then the pitch was
said to have tort (breach of contract).
Unfollows the rule one party detriment of
the other, so that the injured party has the
right to cancel the agreement.

Subekti  argued that the  words
misappropriations in the Dutch meaning
"poor performance”. In addition, the
misappropriations often paired words in
the word negligent, broken promises, or in
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violation of the agreement, if only debtors
doing something that should not be done. |
Ketut Oka Setiawan argued that if a debtor
misappropriations, the result is The
cancellation of this agreement is a right
granted by Article 1266 of the Civil Code
which provides for each agreement always
deemed to have been made on the
condition that the negligence of the parties
will result in cancellation of the
agreement, but the cancellation which
must be requested to the judge. According
to Subekti that negligence is not a debtor
that caused the cancellation, but the
judge’s decision to cancel the agreement
that the judge's decision is constitutif and
declaratoir. Furthermore Subekti explained
that the judge backs possess a power
discretioner, meaning that it is authorized
to assess the debtor misappropriations. If
the thought too small, the judge is
authorized to refuse the cancellation of the
agreement, although the indemnities have
been granted. In the above case the
contracting parties can be held provided
that estab-batalan canceled should not
judge, so that by itself when the agreement
will remove the broken promise.

In the court decision has been perceived
there are several factors or considerations
that makes the decision oneself is not
appropriate decision between the two
sides. Because of an agreement made
under an agreement between two parties
who agree to make an agreement so if
there is a problem should be resolved by
consultation between the two sides, and
there is no mutual harmed, but if the
matter is brought to court, then there is
likely possibility verdict the judge would
harm one of the parties to make an
agreement. An example is the District
Court of Samarinda, Tenggarong.
According to Article 1266 of the Civil
Code by reason of one party does not
perform its obligations, the other party to
the contract can cancel the contract in
question, but the cancellation should not
be done just like that, it must be done
through a lawyer-justice. Given the lack of
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specific procedures for the cancellation of
a contract by the court, the cancellation
must be traveled through procedures
lawsuit usual, very lengthy, complicated
and laborious intervention of the court in
the event of termination of the contract,
which was originally addressed to the
weaker party in a contract that, ultimately
detrimental to all parties. Therefore, it is
not surprising that in practice there is often
a provision in the contract rule out the
application of Article 1266 of the Civil
Code. There are two opinions in terms of
waiver of Section 1266 and 1267 of the
Civil Code on the agreements made by the
business. The first opinion stating that the
verdict is constitutively by: In terms of
propriety, may waiver of Article 1266 and
1267 of the Civil Code can be accepted if
the substance of the agreement has
provided a guarantee for the balance of the
parties. But the fact is, it is not rare to find
an agreement biased and tends to harm
either party if you develop a risk. In
business  practice still found an
appointments that include a standard
clause on the limitation of liability of
either party if develop a risk.

Against such, the waiver of Article 1266
and 1267 of the Civil Code should be
examined in more depth. The reason a lot
of parties to waive Article 1266 and 1267
of the Civil Code is often a legal treaty
interpretation that embrace open systems.
Clauses in it is complementary. So the
parties decide otherwise permissible in
terms of contract, as long as it does not
violate the general provisions, customs and
laws (Article 1339 of the Civil Code). For
those who agree with irregularities, many
options to override Article 1266 and 1267
of the Civil Code is often a legal treaty
interpretation that embrace open systems.
Clauses in it only a completed. Thus, the
parties may conduct other provisions,
provided it does not violate the principle of
decency (Article 1339 Civil Code). For
those who agree with irregularities,
usually, they put forward the proposition
that the agreement serves as a law for the
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parties (Article 1338 of the Civil Code).
However, they often forget that to be able
to do perverts's, the agreement must have
really made legally, like what was
mentioned by Article 1320 of the Civil
Code.

The second provision that article was not
wrong. For though tort regarded as
canceled se-requisite to cause the
agreement expires, the expiry of the
agreement were not for the sake of the law,
but must go through the terms of
cancellation by the judge. This is clearly
seen in Article 1266 (2) of the Civil Code
in which case no such agreement is null
and void, but the revocation must be
requested from the court. In fact, Article
1266 paragraph (3) also confirms that the
agreement was still not null and void, but
can be canceled, even in the agreement as
a condition of misappropriation listed
about canceled. Then paragraph (4) added
if the misappropriation as a condition void
unwritten in agreement. Judges have a
policy based on consideration of the
circumstances giving a maximum period
of 1 (one) month for the
misappropriationing party to meet its
obligations. In this last kontesk, even
according to the judge is entitled also to
consider and assess the size of the
misappropriationing party's negligence in
comparison ~ with  the  consequent
cancellation of the agreement that will
override the misappropriation party. In
other words, when a judge must decide the
lawsuit because the agreement as a
condition of misappropriation null and
void, must pay attention to the various
principles of contract law common
principles of good faith. even according to
the judge is entitled also to consider and
assess the size of the misappropriationing
party's negligence in comparison with the
consequent cancellation of the agreement
that will override the misappropriation
party. In other words, when a judge must
decide the lawsuit because the agreement
as a condition of misappropriation null and
void, must pay attention to the various
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principles of contract law common
principles of good faith. even according to
the judge is entitled also to consider and
assess the size of the misappropriationing
party's negligence in comparison with the
consequent cancellation of the agreement
that will override the misappropriation
party. In other words, when a judge must
decide the lawsuit because the agreement
as a condition of misappropriation null and
void, must pay attention to the various
principles of contract law common
principles of good faith.

The issue of jurisdiction on two opinions
on Article 1266 and 1267 of the Civil
Code states that the contained in Article
1266 and 1267 of the Civil Code is
interpreted as a coercive rule (dwingend
recht) and hence should not be follows the
parties through the (clause) their
agreement. A waiver of Article 1266 of the
Civil Code are also often over-specified in
the agreement. Waiver of this Article backs
possess meaning that if the parties do not
have to penetrate the court procedure, but
it can be decided directly by the parties to
decide directly without going through a
court agreement. This is based on the
principle of freedom of contract, where the
parties are free to determine the contents
of the agreement he had made a clause
included in the case of termination of the
agreement itself. A good contract there is
always a clause on the manner and
consequences of termination of the
contract.

The principle of freedom of contract as the
basis for a waiver of Article 1266 and
1267 of the Civil Code. In the world of
business and business interests, we
generally see the provision that the parties
have made an agreement always agree
pulled aside Article 1266 and 1267 of the
Civil Code. Furthermore, Article 1266
paragraph (1) of the Civil Code explains
that the requirement is considered void is
always included in the reciprocal
agreement, if either party does not fulfill
its obligations. In this case, such consent is
null and void, but estab-batalan must be
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requested to the court. There are several
reasons that support the release clause of
Avrticle 1266 of the Civil Code provisions
in the agreement, such as Article 1338
paragraph (1) of the Civil Code, any
agreement made legally valid as a law. The
inclusion of a clause that release
provisions of Article 1266 of the Civil
Code should be adhered to by the parties.
In addition, the road taken by the court
will require huge costs and a long time, so
it is not effective for businesses, thus,
pursuant to Article 1266 of the Civil Code,
arguing one party does not carry out the
obligations of the other party to the
contract it may cancel the contract in
question but the cancellation should not be
done just like that, it must be done through
the courts.

4. Conclusion

At the engagement born of a reciprocal
contract, tort from the first party entitles
the other party to ask for the cancellation
of the contract by the judge. The
cancellation of this agreement is a right
granted by Article 1266 of the Civil Code.
Terms repeal of Article 1266 and 1267 of
the Civil Code is not fair given the
misappropriationing party should do
agreement, then the event of
misappropriation. ~ Of  course,  the
cancellation of the agreement would be
detrimental to the  parties in
misappropriation as well. Arrangements
were made by agreement between the two
parties when the matter was taken to court,
then there is likely to be detrimental to the
possibility of the judge's ruling party. Not
rare agreement of biased and tends to harm
either party if you develop a risk, for
example in business practices still found a
deal that included a standard clause on the
limitation of liability of either party if you
develop a risk. Of course, consideration
and assessment of the size of the
misappropriationing  party's negligence
needs to be measured in-compare with the
consequent cancellation of the agreement
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that will befall the misappropriationing
party; Implementation weaknesses void
terms of Article 1266 and 1267 of the Civil
Code, among others the path through the
courts will require huge costs and a long
time, so it is not effective for businesses;
Reconstruction requirement repeal of
Article 1266 and 1267 of the Civil Code
based on values of justice, in the
implementation of the cancellation of the
agreement does not have to be requested
from the court, simply by agreement of
both parties. When judging contract
unilaterally happens, for example in the
case of a construction contract can be done
by appointing another contractor will and
by choice alone to resolve such chartering.
The contractor is obliged to submit to the
first party of all records, drawings,
calculations and other particulars relating
to this agreement. Meanwhile, to guarantee
the implementation and advances will be
returned to the second party (contractor),
with the proviso must take into account the
achievements that have been carried out by
both parties.
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